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Haifa, 4 January 2009

Mr. Menachem Mazuz
Mr. Ehud Olmert

Mr. Ehud Barak

Attorney General

Prime Minister

Defense Minister

Via fax: 02-6467011

Via fax: 02-5664838 

Via fax: 03-6976218

Urgent!

Re: Refrain from attacking civilian government institutions and civilians in Gaza
Dear Sirs:

On behalf of Adalah, the Association for Civil Rights in Israel, Bimkom, Gisha, HaMoked: Center for the Defense of the Individual, Physicians for Human Rights-Israel and The Public Committee Against Torture in Israel, we wish to draw your attention to the following:

1. Statements in the media by senior government officials and other official spokesmen indicate that the government of Israel has decided, as a matter of policy, to attack government offices and public civilian facilities in Gaza, explaining that all institutions under the control and/or administration of the Hamas movement constitute legitimate targets for military attack. Consequently, the central police building was bombed on the first day of the war, Saturday, 27 December 2008. During the evening of the fourth day, 31 December 2008, the parliament building and the ministries of education and transportation in Gaza were also bombed. Moreover, yesterday, a collage related to Hamas was bombed in Beit Lahia. 

2. The Israeli government's position, which regards anyone or anything related to Hamas, whether members [of the movement] or buildings, as a legitimate target for attack, is in violation of international humanitarian law (IHL). IHL is based on three main principles designed to protect the civilian population: the principle of distinction, the principle of proportionality, and the principle of military necessity. 

3. Since July 2007, when Hamas took over the Gaza Strip, the movement “rules” Gaza and manages its social and public life as an alternative government to the Palestinian Authority. In the civilian government institutions, employees work to carry out their civilian-administrative duties. Inasmuch as these offices and buildings are intended to serve the public, they should not be regarded as military targets and everyone present in them, including employees, should not be regarded as citizen-combatants just because of their presence there.  

4. The government institutions and buildings are scattered throughout the Gaza Strip, which is one of the most densely populated places in the world. Thus, attacks on these targets threaten the lives of many citizens, as well as private and public property, which all fall under the protection of customary international law. 

5. The report by the prosecutor’s office of the International Criminal Tribunal for the Former Yugoslavia (ICTY), which reviewed NATO’s bombings in [the former] Yugoslavia and, inter alia, the bombing of  the television station in Belgrade, determined that as long as the intention of the bombing was to sabotage the military communications infrastructure, it met the criteria of military necessity. The ICTY's report added that if the objective of the bombing had only been to undermine the morale of the Yugoslavian population and to weaken support for Milosevic’s government, it would not have met the criteria of military necessity: 

"… Disrupting government propaganda may help to undermine the morale of the population and the armed forces, but justifying an attack on a civilian facility on such grounds alone may not meet the ‘effective contribution to military action’ and ‘definite military advantage’ criteria required by the Additional Protocols (see paras. 35-36, above). The ICRC Commentary on the Additional Protocols interprets the expression ‘definite military advantage anticipated’ to exclude ‘an attack which only offers potential or indeterminate advantages’ and interprets the expression ‘concrete and direct’ as intended to show that the advantage concerned should be substantial and relatively close rather than hardly perceptible and likely to appear only in the long term (ICRC Commentary on the Additional Protocols of 8 June 1977, para. 2209). While stopping such propaganda may serve to demoralize the Yugoslav population and undermine the government’s political support, it is unlikely that either of these purposes would offer the ‘concrete and direct’ military advantage necessary to make them a legitimate military objective…” 
[Paragraph 76 of the report, bold emphasis added]

6. Indeed, customary international law allows attacks against civilians only if it is proven that they directly participated in hostilities and if the attack is conducted during the period of this direct participation. The same applies to attacks against civilian targets: These targets forfeit their protection only if they are used for military needs and only during the period of such use.
7. In order to claim that a civilian is a combatant and has thus forfeited the protection accorded to him by customary international law, the criteria stipulated in the final section of Article 51(3) of the First Protocol Additional to the Geneva Conventions must be met: “Civilians shall enjoy the protection afforded by this Section, unless and for such time as they take a direct part in hostilities.” That is, it must be proven that the civilians are participating in hostilities against Israel, that this participation is direct, and that their direct involvement in hostilities has not ceased.

8. In regard to the “directness” of participation in hostilities, the scholar Gasser noted: 

“However, the term should not be understood too broadly. Not every activity carried out within a state at war is a hostile act.”
D. Fleck, The Handbook of Humanitarian Law in Armed Conflicts, 32 (1995), p. 232. 

9. The ICTY ruled in the matter of Prosecutor v. Halilovic that:
“The Trial Chamber finds that it is the specific situation of the victim at the moment the crime was committed that must be taken into account in determining his or her protection under Common Article 3. The Trial Chamber considers that relevant factors in this respect include the activity, whether or not the victim was carrying weapons, clothing, age and gender of the victims at the time of the crime. While membership of the armed forces can be a strong indication that the victim is directly participating in the hostilities, it is not an indicator which in and of itself is sufficient to establish this. Whether a person did or did not enjoy protection of Common Article 3 has to be determined on a case-by-case basis.” 

ICTY, Case No. IT-01-48-T, Judgment, 16 November 2005, paragraph 34.
10. Even according to the Israeli Supreme Court’s severe approach, which expands the scope of the exception denying protection to civilians, not every member of Hamas is a legitimate target for attack. In HCJ 769/02, Public Committee Against Torture in Israel v. Government of Israel (not yet published), issued on 14 December 2006, the court ruled: 

“Firmly established information is required before classifying a civilian as falling into one of the situations we noted [the criteria stipulated in the second part of Article 51(3) of the First Protocol – F. E.]. Innocent civilians should not be harmed. (See Cassese, p. 421). There must be highly verified information as to the identity and activity of the civilian who is allegedly participating in hostilities. (See Ergi v. Turkey, 32 EHRR 388 (2001). Cassese justifiably noted that: 
"[I]f a belligerent were allowed to fire at enemy civilians simply suspected of somehow planning or conspiring to plan military attacks, or of having planned or directed hostile actions, the basic foundations of international humanitarian law would be seriously undermined. The basic distinction between civilians and combatants would be called into question and the whole body of law relating to armed conflict would eventually be eroded" (p. 421). 

(Paragraph 40 of the ruling, emphasis added)

11. The burden of proof that a civilian has forfeited the protection accorded to him and has become a legitimate target for attack and assassination is a heavy burden and is not to be taken lightly.

“The burden imposed, in this matter, on the attacking army is heavy (see Kretzmer, p. 2003; Gross, p. 606). In case of doubt, a careful assessment is required before an attack is conducted. As Henckaerts and Doswald-Beck noted: 
‘[W]hen there is a situation of doubt, a careful assessment has to be made under the conditions and restraints governing a particular situation as to whether there are sufficient indications to warrant an attack. One cannot automatically attack anyone who might appear dubious’ (p. 24).”
(Paragraph 40 of the ruling.)

12. Moreover, in its ruling on targeted killings, the Israeli Supreme Court determined that “a civilian who is directly participating at such time in hostilities should not be attacked if it is possible to take some other, less damaging, measure against him.” (Paragraph 40 of the ruling.)

13. The same applies to attacks against government and public buildings in the Gaza Strip. These buildings are protected under customary international law as civilian targets defined in Article 52(2) of the First Protocol.

14.  The official interpretation of the International Committee of the Red Cross (ICRC) of the Additional Protocols states: 
“A closer look at the various criteria used reveals that the first refers to objects which, by their ‘nature,’ make an effective contribution to military action. This category comprises all objects directly used by the armed forces: weapons, equipment, transports, fortifications, depots, buildings occupied by armed forces, staff headquarters, communications centers etc.”(p. 636).

15. Thus, as noted, among the targets bombed were government buildings and facilities, and it is very doubtful that the nature, objective or use of these buildings and facilities made “an effective contribution to military action,” or that their partial or complete destruction provided “a definite military advantage.” This is an expression of the criteria of military necessity, according to which combatant forces are permitted to attack civilian targets only if the attack serves an immediate and vital military need – that is, weakening or defeating the enemy, or bringing the fighting to an end. 
See Orna Ben Naftali and Yuval Shany, International Law – Between War and Peace (Ramot 2006), p. 147

16. Even if civilian targets are used for illegal purposes, this does not allow the rules of customary humanitarian law to be ignored and violated. Moreover, the fact that a combatant is present among a civilian population does not change the civilian character of the population and does not strip it of the protection to which it is entitled.
See HCJ 2936/02, Physicians for Human Rights-Israel v. Commander of IDF Forces, Piskei Din 56(3), 3. 

17. Of course, even when attacking a legitimate target, a disproportionate attack against civilians and property in the area of the attack should be avoided. Every measure of caution should also be taken to warn the civilians and avoid harming them. Reports from the field and the media indicate that over 500 men, women and children have been killed so far as a result of the attacks, and nearly 3,000 others have been injured. Due to the current situation in the Gaza Strip, it is not feasible to have accurate information re the victims and their identity. However, according to OCHA at least 25% of the victims are civilians who did not take part in hostilities.
18. The recognition of the possibility of harming a civilian population as part of collateral damage of war activity is limited to only certain cases – that is, as collateral damage to an attack against legitimate targets. This limited recognition is not intended to justify an attack aimed at the civilian population or a violation of the aforementioned rules, and it certainly is not intended to contradict the primary objective of IHL – minimizing the suffering inflicted upon a civilian population during armed conflicts.

19. The appeals court of the ICTY clearly stated that it can be inferred from the disproportionate damage resulting from an attack that the attack was directed against the civilian population. This inference can also be made from the weapons used in conducting the attacks:
“The Appeals Chamber finds that the impugned finding does not conflate the two crimes but rather supports the view that a direct attack can be inferred from the indiscriminate character of the weapon used… 

The Trial Chamber’s finding that disproportionate attacks ‘may’ give rise to the inference of direct attacks on civilians was therefore a justified pronouncement on the evidentiary effects of certain findings, not a conflation of different crimes…”
Prosecutor v. Stanilav Galic (Appeal Judgement). IT-98-29-ICTY, 30 November 2006.
20. Based on all of the above, we ask you to stop [utilizing] the policy of expanding the range of targets and attacking government and public buildings and Hamas members who are not taking a direct part in the fighting.

21. Due to the urgency of the matter, we would appreciate receiving your immediate response.
Very respectfully, 

Fatmeh El-‘Ajou, Advocate

cc: Ms. Osnat Mendel, Director of Dept. of Supreme Court Petitions

via fax 02-6467011
P.O. Box 8921 Haifa 31090 Israel   Tel: (972)-4-950-1610 Fax: (972)-4-950-3140
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